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No. 12,195 

QUESTIONS PRESENTED 

In the opinion of appellee, the following questions are 
presented: 

1. Does Title 5 of the United States Code, Section-lOO", 
preclude judicial review of removal proceedings involving 
a classified Civil Service employee effected by virtue of the 
authority of Title 5, United States Code, Section 652 where 
the only complaint made by the employee concerns the 
alleged irregularities in the conduct of a hearing in a case 
where the statute specifically reads “no examination of 
witnesses, nor any trial or hearing shall be required except 
in the discretion of the officer or employee directing the 
removal or suspension without pay . . 

2. Was the District Court correct in holding that appel¬ 
lant had failed to exhaust his administrative remedies when 
after making a choice of following agency grievance pro¬ 
cedure and not being successful within the agency, he failed 
to appeal to the Federal Security Administrator, the head 
of the appropriate agency? 

3. Is an interval of two years and five months from the 
date of removal to the date of instituting suit for reinstate¬ 
ment a sufficient quantum of time to constitute laches? 
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BRIEF FOR APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


counterstatement of the case 

Appellant is a veteran of World War II, who, during 1949 
was employed as an Attendant at St. Elizabeths Hospital. 
On December 8,1949 he received a letter of charges (Exhibit 
A to complaint, J.A. 6) pertaining to the mistreatment of a 
certain patient Charles L. Liston, w’hich mistreatment was 
said to have occurred on December 7, 1949. The letter of 
charges recited that appellant had five days in which to 
reply in writing. Also the letter stated that appellant was 
directed to appear before the Board of Review at a date one 
week thereafter. The record reveals that appellant replied 
to this letter under date of December 10. However, his 
reply was not held to be a satisfactory explanation. This 
conclusion was promulgated to appellant on December ,20, 
1949 (Exhibit B to complaint, J.A. 6) by the Assistant 
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Superintendent, Dr. Silk. In that communication. Dr. Silk 
informed the appellant that he had the right to appeal his 
removal in accordance with the Agency Grievance Pro¬ 
cedure. The procedure was set out in that letter. Also 
appellant was admonished that he had ten calendar days 
within which to note such an appeal. He was also apprised 
of the fact that he had a right to appeal to the Fourth Civil 
Service Regional OflBce. Appellant chose to pursue the 
agency grievance procedure and such procedure was fol¬ 
lowed. On April 17,1950 the appellant was informed by Dr. 
Overholser, the Superintendent of St. Elizabeth’s, that the 
grievance hearing committee had sustained the decision to 
separate appellant which had been promulgated to him in 
the letter of December 20, 1949 (Exhibit C to complaint, 
J.A. 7). On April 26, 1950 appellant was informed by the 
Fourth United States Civil Service Region that under the 
provisions of Section 14 of the Veterans Preference Act, 
they had at that time no authority to accept an appeal from 
appellant since over four months had elapsed since the 
adverse action had been taken in appellant’s case, and for 
the further reason that appellant had made the election of 
proceeding according to agency grievance procedure rather 
than appealing to the Civil Service Commission (Exhibit 
D to complaint, J.A. 8). 

On the basis of these facts, appellant brought suit in the 
District Court. On the opening statement made by his coun¬ 
sel (J.A. 15) appellee moved to dismiss (J.A. 18) on the 
ground that the court lacked jurisdiction, that the appellant 
had failed to exhaust his administrative remedy, and that 
the appellant had been guilty of laches. Judge F. Dickinson 
Letts granted that motion generally on those grounds (J.A. 
32). 

STATUTES INVOLVED 

Title 5 of the United States Code, Section 1009 provides 
for judicial review of agency action. 

Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency dis¬ 
cretion. 
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Title 5, United States Code, Section 652. - 

Removal without pay from classified civil service— 
^ only for cause; notice; copy of charges, time to answer; 

examination; records; persons exempt 

(a) No person in the classified civil service of the 
United States shall be removed or suspended without 
pay therefrom except for such cause as will promote the 
efficiency of such service and for reasons given in writ- 

* ing. Any person whose removal or suspension without 

► pay is sought shall (1) have notice of the same and of 
any charges preferred against him; (2) be furnished 
with a copy of such charges; (3) be allowed a reason- 

' able time for filing a written answer to such charges, 

^ with affidavits; and (4) be furnished at the earliest 

practicable date with a written decision on such answer. 
^ No examination of witnesses nor any trial or hearing 

shall be required except in the discretion of the officer 
or employee directing the removal or suspension with¬ 
out pay ... 

SUMMARY OF ARGUMENT 

► The trial court acted correctly in holding that it had no 

^ jurisdiction over the complaint and in dismissing plaintiff’s 

cause of action on the basis of his opening statement. The 
trial court’s liolding that Section 652 of Title 5, United 
States Code committed to agency discretion those actions 
of which the appellant was then complaining, and the trial 

^ 

court’s further determination that by virtue of 5 U.S.C. 
•• 1009 he was precluded from reviewing such agency action so 

committed was correct as a matter of law. 

The District Court properly dismissed the complaint on 
the ground that the appellant had not exhausted his admin- 

♦ istrative remedies in that, having chosen to proceed in ac- 

^ cordance with agency grievance procedure, appellant failed 

to take an appeal to the Federal Security Administrator 
wdthin the time allowed for such an appeal. Appellant 
therefore never exhausted his remedies in the agency. ; 

^ The District Court acted properly in holding that plain¬ 

tiff’s cause of action, as stated in his opening statement, 

► was barred by the doctrine of laches. That statement i re- 
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vealed that a period of two years and one month had elapsed 
between the time of adverse action by the agency and insti¬ 
tution of suit in the District Court. 

ARGUMENT 

I. 

The District Court Properly Ruled That It Was Without Juris¬ 
diction Over PlaintifiTs Claim for Relief and It Acted Prop¬ 
erly in Granting Appellee^s Motion to Dismiss on the Basis 
of Appellant’s Opening Statement 

Appellant sought to invoke the jurisdiction of the District 
Court under 5 U.S.C. Sections 652 and 1009. The burden 
of his complaint is that in a hearing given to him in accord¬ 
ance with agency grievance procedures, there were certain 
illegalities and unfairness which acted to his prejudice. It 
is this action solely, the action concerned with the agency 
grievance procedure, of which appellant here complains. 
However, by virtue of the very statutes under which appel¬ 
lant here invokes jurisdiction, he is precluded from a review 
of the type of injury that he alleges. Title 5 of the United 
States Code, Section 1009 deals with judicial review of 
agency action. The ver\^ first sentence of that section sets 
forth the tw’o major exceptions to judicial review of such 
action, the first being when (1) statutes preclude judicial 
review, and (2) when agency action is by law committed to 
agency discretion. Now, in applying that prineiple to Title 
5, United States Code, Section 652, the other section under 
which appellant claims the District Court had jurisdiction, 
we find the sentence, “No examination of witnesses nor any 
trial or hearing shall be required except in the discretion of 
the officer or employee directing the removal or suspension 
without pay.” The entire hearing matter of which appellant 
now complains, was committed to the discretion of the 
agency officer. Thus, the District Court properly ruled that 
it was precluded from judicially reviewing that action by 
virtue of the aforementioned provisions of 5 U.S.C. Section 
1009. 

Now, it is true that there are other sections of Section 
652 which are not precluded review under Section 1009. 
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However, no complaint is made, nor could be made, that 
those sections were not observed. Section 652(a)(1) pro¬ 
vides that the appellant should have gotten notice of the 
suspension and of the charges preferred against him. The 
record (J.A. 6) reveals that such notice of charges was 
given. Section 652(a)(2) required that appellant be fur¬ 
nished a copy of such charges. Again, the record (J.A. 
6-7) reveals that such charges were promulgated. Section 
652(a)(3) requires that the appellant be given a reasonable 
time for filing a written answer to such charges. The record 
(J.A. 6, 7, 8) reflects that such opportunity was given. Sec¬ 
tion 652(a)(4) requires that appellant be furnished at the 
earliest practicable date with a written decision on such 
answer. Again, the record (J.A. 7) reveals that this was 
complied with. Each procedure then that the statute' re¬ 
quired was honored by the agency. In Levy v. Woods, 84 
U.S. App. D.C. 138,171 F. 2d 145, the Court of Appeals held 
that where the prescribed procedure was followed and no 
constitutional or statutory right was denied, the action of 
the executive officers in discharging employees was not 
subject to review by the courts. Moreover, the same court 
had held in Bailey v. Richardson, 86 U.S. App. D.C- 374, 
182 F. 2d 46 (1950) that an employee of the Federal Gov¬ 
ernment (as was appellant here) had no constitutional right 
to office and executive officers had the power to dismiss the 
employee. Absent any constitutional or statutory right, 
appellant therefore had no standing to bring suit in the 
instant proceeding and such suit was properly dismissed 
by Judge Letts for lack of jurisdiction. 


II- 

The District Court Correctly Ruled That Plaintiff had Failed 
to Exhaust His Administrative Remedy 

This Court has, in many instances, held that administra¬ 
tive remedies must be exhausted before judicial relief may 
be sought. Camp v. Herzog, 88 U.S. App. D.C. 373,190 F* 2d 
605 (1951). Moreover, this doctrine of exhaustion of ad¬ 
ministrative remedies requires not merely the initiation of 
prescribed administrative procedures, but it also requires 
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that they be pursued to their appropriate conclusion and 
that the final outcome be awaited before judicial interven¬ 
tion is sought. Home Loan Bank Board v. Mallonee, 196 F. 
2d 336 (9th Cir. 1952), cert, denied 345 U.S. 952 (1953). See 
also, Johnson v. Nelson, 180 F. 2d 386 (D.C. Cir. 1950). 

Appellant’s argument here is that he cannot be held to 
have failed to exhaust his administrative remedies because 
the letter of Dr. Overholser (J.A. 7) dated April 17, 1950, 
which notified appellant that the grievance hearing commit¬ 
tee’s decision had been sustained did not inform the plain¬ 
tiff that he then had a right to apply to the Federal Security 
Administrator. This argument is specious in view of the 
fact that the appellant had already been informed earlier 
by Dr. Silk in his letter of December 20, 1949 (J.A. 6) that 
he had a right of appeal in accordance with agency griev¬ 
ance procedure. Since appellant appeared to be sufficiently 
well informed to take the initial and intermediate steps in 
that procedure, he has estopped himself from claiming that 
he was not familiar with the procedure as such. But the 
record itself reveals that appellant must have been fully 
aware of his rights for appellant’s counsel indicated to the 
Court (J.A. 16) that appellant had counsel at the time of 
the hearings before the agencv. That counsel was Mr. 
Josiah Lyman. Nor has appellant cited us to any authority 
which would hold that Dr. Overholser should have informed 
appellant that an appeal to the Federal Security Adminis¬ 
trator was necessary, 

m. 

The District Court Did Not Err in Ruling That Appellant Herein 

Was Guilty of Laches 

The record reveals that defendant received notice of 
charges in December of 1949. During that same month he 
was removed from his job, told that his written explanation 
of the charges was unsatisfactory, and advised as to his 
appeal rights. Even though the hospital erred in telling 
appellant that he had 30 calendar days in which to apply to 
the Fourth United States Civil Service Region, the Regional 
Director of that latter office, resolving the error in favor 
of the appellant, still found (J.A. 8) that appellant waited 
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some four months instead of the one month before malsing 
his appeal known. Moreover, from the original adverse 
action of December 20,1949, until the date of May 27, 1952 
when the complaint in this case was filed, there was a lapse 
of some two years and five months. This interval, appellee 
submits, is a sufficient showing that appellant was guilty 
of laches. Grasse v. Snyder, 192 F. 2d 35, was an appeal by 
a veterans preference eligible wherein this Court held that 
a delay of sixteen months by an employee constituted laches 
and barred relief. In that opinion, this Court quoted at 
some length from United States ex, rel. Arant v. Lane, 249 
U.S. 367: 

“When a public official is unlawfully removed from 
office whether from disregard of the law by his superior 
or from mistakes as to the facts of his cause, obvious 
considerations of public policy make it of first impor¬ 
tance that he should promptly take the action requisite 
to effectively assert his rights, to the end that if his 
contention be justified, the government service may be 
disturbed as little as possible, and that two salaries 
shall not be paid for a single service.^’ 

Applying this rationale to the facts of the Grasse case, 
supra, which was then before it, this Court said: 

“It behooves a discharged employee to act diligently, 
which plaintiff has failed to do. Plaintiff’s lack of dili¬ 
gence under these circumstances, where detriments 
were accumulating against the government, constitutes 
laches which bars his claim even though we could decide 
otherwise that there is merit in his case. 

The judgment appealed from is affirmed. ’ ’ 

In Caswell v. Morgentha/u, 98 F. 2d 296 (D.C. Cir.) it was 
held that an eighteen-month delay constituted laches; in 
Norris v. United States, 257 U.S. 77, a delay of eleven 
months was held to bar the claim; and in Swisher v. United 
States, 57 Ct. Cls. 123, a six-month delay from the date of 
discharge was held to constitute laches. 
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CONCLUSION 

The very action of which appellant complains, having been 
relegated to agency discretion under one of the very statutes 
on which appellant seeks to found his jurisdiction, and the 
other statute under which appellant seeks to found juris¬ 
diction having expressly excluded from judicial review any 
action committed to agency discretion, appellant by his own 
pleadings has put himself outside the jurisdiction of a fed¬ 
eral court. 

After making an initial election to follow agency griev¬ 
ance procedure, appellant failed to exhaust his remedies 
provided by that procedure in that he never appealed to the 
Federal Security Administrator, the head of the particular 
agency. 

By failing to appeal to the Civil Service Commission until 
four months after the adverse action in his case, and by not 
availing himself of judicial relief until two years and five 
months after the date of this adverse action, appellant has 
aflSrmatively shown that he was guilty of laches. 

Wherefore, it is respectfully submitted that the District 
Court properly dismissed the complaint in this case on 
counsePs opening statement for the grounds stated above, 
generally. 

Leo a. Rovbr, 

United States Attorney. 

Lewis Carroll, 

Joseph M. F. Ryan, Jr., 

Assistant United States Attorneys, 

Attorneys for Appellee. 
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